regulation of marijuana possession is by far the most severe. 20 But even in the face of felony punishment it appears that more and more arrests are made and convictions obtained in California for the possession of marijuana. 2 1 Reliable sources claim that use of marijuana and its availability are on the upswing. 22 These facts tend to indicate that the statute is punishing offenders without any significant deterrent effect.
Timeliness of Constitutional Attack
The question of the constitutionality of the marijuana possession statute is of more than purely academic interest because of the increasing number of arrests, 23 the severity of the punishment, 24 the inconclusive evidence available on the nature of the drug and its effects, 25 and the growing public controversy over the entire subject of marijuana regulation.
Recently there has been increasing debate across the nation over the harshness of the marijuana possession laws as compared to the alleged effects of the drug.
2 6 The Commissioner of the United States Food and Drug Administration has said that the "severity of the penalties is inconsistent with the nature of the drug itself." 2 7 The United States Presidential Commission on Law Enforcement and Administration of Justice has called for a reevaluation of the marijuana laws. 28 Even in the light of increasing arrests and growing public controversy there is little likelihood of immediate repeal of the California marijuana possession statute although there is a possibility that legislation may be introduced making possession of marijuana subject to alternative felony-misdemeanor sentencing or reducing the punishment to a misdemeanor. 28 See note 21 supra. 24 See text accompanying notes 2-3 supra. 25 For a discussion of the evidence on the nature of marijuana see Boyko & Rotberg, supra note 4, at 777. 26 See generally THE MARrIUANA PAPERS (Solomon ed. 1966); THE UTOPI-ATES (Blum ed. 1964 224-25 (1967) . 29 Interview with Mr. Thomas Carroll, consultant to the Assembly Committee on Criminal Procedure, in San Francisco, California, September 28, 1967. [VOL 19 Up to the present time there have been no cases raising wellargued constitutional objections to the California marijuana possession statute.
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3 0 Whatever the reason for the scarcity of constitutional attack, it seems that without legislative action modifying the statute, constitutional objections will be raised with greater frequency. 31 Constitutional Objections to the Marijuana Possession Statute-A General View
Two possible constitutional defenses to the California marijuana possession statute are raised in this comment. The first defense would bring the possession of marijuana within the right of privacy.
This doctrine of privacy as a substantive bar to a criminal statute was first recognized in Griswold v. Connecticut 2 and that case will be used as a starting point for analysis.
The second defense is based on the reasoning of Griswold, not the holding. This defense would bring possession and use of marijuana within other unnamed but fundamental guarantees included in the amendments to the Constitution. 33 These defenses constitute a two-pronged attack which have the 30 Cases where constitutional objections have been raised include People v. Mitchell, 244 Cal. App. 2d 176, 52 Cal. Rptr. 884 (1966) , which involved a challenge to CAL. HEALTH & SAFETY CODE § 11530 based on the free exercise of religion clause of the first amendment. The appeal failed as the defendant did not show he sincerely believed marijuana was essential to the practice of his religion and that no antisocial consequences were involved. People v. Glaser, 238 Cal. App. 2d 819, 48 Cal. Rptr. 427 (1965) , and People v. Mistriel, 110 Cal. App. 2d 110, 241 P.2d 1050 (1952), both involved challenges to marijuana possession statutes on the ground that due process of law was denied the appellants since the state had no basis for making marijuana, an allegedly beneficial herb according to appellants, illegal to possess. The court in each case decided that since possession of marijuana was a public offense, the legislative showing of a rational relationship between the statute and the recognized purpose of the state to legislate for the health, safety and general welfare of the people was sufficient. 272, 274 (1957) , the court said that it is "essential to the crime . . . that the defendant have physical or constructive possession, coupled with knowledge of the present and narcotic nature of the substance."
When the evidence of possession is dubious or sketchy, CAL. HEALTH & SAFETY CODE § 11556 is often employed. This section makes it a misdemeanor to visit or be in a place where marijuana is being used. The provision can be resorted to for practical reasons in charging the defendant who might willingly plead guilty to this offense but would contest felony prosecution under the possession statute. 32 381 U.S. 479 (1965) .
same origins in the Constitution. 4 The reasoning of Griswold is basic to both the right of privacy and the other peripheral yet fundamental rights. The potential success of these constitutional defenses will be best understood by a consideration of how the California courts have applied Griswold and other cases involving personal rights. Before discussing the two-pronged attack mentioned above it should be emphasized that these are not the only possible constitutional objections to the marijuana possession statute. In a proper case the right to free exercise of religion as expressed in the first amendment could be used to carve out an exception to the statute as was done in People v. Woody 35 where a California statute prohibiting the possession of peyote 36 was under consideration. The right to the free exercise of religion would be applicable to the marijuana possession statute if a user could show that the use of marijuana was essential to his religion as well as showing his sincerity in his religious belief.
37
Also it might be argued that the California marijuana possession statute violates the constitutional guarantee against cruel and unusual punishment found in the eighth amendment. The statute might be invalidated by the guarantee against cruel and unusual punishment if the possession of marijuana is conduct which the court would consider not within the legislative power to punish as a felony. It is the discrepancy between the conduct and the punishment which makes the punishment cruel and unusual under the ruling of Robinson v. California. 3 " By making possession of marijuana a felony, thus equating such conduct with the whole spectrum of common law felonies such as rape, arson, larceny and murder, the statute would seem to be 
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imposing cruel and unusual punishment. There is also an argument that the classification of marijuana as a narcotic in section 11001 and the prohibition of possession in section 11530 of the California Health and Safety Code violate the equal protection clause of the fourteenth amendment. In order to satisfy the equal protection guarantee the statute must "cover all persons who are logically, scientifically or by dint of common sense includable in order to effectuate the legitimate goals of the statute. '40 Making possession of marijuana illegal, while excluding other euphorics such as alcohol, might be considered a violation of the guarantee of equal protection, by this test.
In considering the constitutional defense of equal protection the court would have to pass on the legislative policy behind the classification, a step which the courts have been reluctant to undertake in cases where the question of marijuana has arisen. In the two cases where the statutory classification of marijuana has been considered, the court assumed that the classification was rational. 42 In light of recent cases where courts have reviewed legislative policy, it would seem that a court might now take more initiative in reviewing the statutory policy in applying the equal protection test.
43
Although the foregoing discussion demonstrates there are a number of potential constitutional objections to the California marijuana possession statutes, 44 this comment will discuss in detail only the two constitutional attacks raised by the Griswold decision, i.e. the right of privacy and the other peripheral rights found within the Bill of Rights. These possible constitutional attacks are more thoroughly examined in the next section.
Griswold v. Connecticut
Support from United States Supreme Court cases is necessary in order to raise the dual attack of the peripheral fundamental rights and the right of privacy since these rights are not found specifically in the Constitution. As noted, the leading case supporting the ex- 541, 543 (1942) . 44 For a general discussion of the constitutional arguments against the marijuana possession statute, see Boyko & Rotberg, supra note 4, at 785-95.
istence of the right of privacy and the proposition that there exist other peripheral but fundamental constitutional rights which are not expressly enumerated in the Constitution is Griswold v. Connecticut. 45 Consequently, a thorough understanding of the Griswold decision is necessary before examining how the California courts have applied it.
The Court in Griswold overturned the Connecticut "anti-birth control" statute. 46 This "uncommonly silly law" as it was called by Justice Stewart, 47 was an antiquated, rarely invoked statute making it a criminal offense to use birth control devices for the purpose of preventing conception. 48 It was no surprise that the law was invalidated. The importance of the case lies in the way in which the statute was held unconstitutional.
Privacy was the basis for the Court's decision, 49 and as a substantive right privacy was raised as a defense to any application of the Connecticut statute. 50 The right of privacy relied on in Griswold is not the procedural right of privacy which protects an individual from unreasonable searches and seizures employed in enforcing constitutionally valid statutes.
5 1 The right of privacy recognized in Griswold is also to be distinguished from the right of privacy found in the law of torts which allows one to recover monetary compensation for an invasion of his privacy.
52
The right of privacy applied in Griswold is a direct substantive bar to any statute in question.
53
In Griswold the Court held that the statute infringed on the zone of privacy which a married couple possessed.
5 4 Within this zone the couple was free to decide whether or not they would use contraceptive devices. 55 Support for this right of privacy was found by looking to the "specific guarantees in the Bill of Rights having penumbras, formed by emanations from those guarantees that help give them life and substance." 56 The Court found that the right of privacy protected in Griswold was created by "several fundamental constitutional guarantees" 57 and based its decision on five of these guarantees contained in the Bill of Rights:
Various guarantees create zones of privacy. contained in the penumbra of the First Amendment is one .... The Third Amendment in its prohibition against the quartering of soldiers "in any house" in time of peace without the consent of the owner is another facet of that privacy. The Fourth Amendment explicitly affirms the "right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures." The Fifth Amendment in its Self-Incrimination Clause enables the citizen to create a zone of privacy which government may not force him to surrender to his detriment. The Ninth Amendment provides: "The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people."
58
The Court reinforced its argument that penumbral zones of privacy existed by showing that past decisions had found fundamental constitutional rights not specifically mentioned in the Constitution. Rights such as freedom of inquiry, freedom of thought, and freedom to teach were designated as peripheral rights. 60 These rights were considered essential because "[w]ithout those peripheral rights the specific rights would be less secure.1
61
While the language of Griswold is broad, the holding itself is narrow. The case is significant in that six Supreme Court Justices found a right of privacy within the Constitution.
62
Of greater importance than the holding of Griswold is the reasoning of the Court that the peripheral rights do exist and are essential to the specific rights.
63 A close examination of the California cases is necessary in considering the scope of privacy and the other peripheral rights.
California's Treatment of Griswold
The rule of Griswold is clear with regard to the right of privacy in its effect on a statute prohibiting the use of birth control devices. The question presented here is whether or not possession of marijuana can be brought either within the right of privacy, or within any of the peripheral but fundamental constitutional guarantees. This 62 Although six justices found privacy, they did not all find it in the same place in the Constitution. Justices Goldberg, Brennan and Chief Justice Warren joined with Justice Douglas in finding privacy supported by fundamental personal rights found in the penumbra of the Bill of Rights. Such personal rights are not confined to the specific terms of the Bill of Rights. Id. at 486.
Justices Goldberg, Brennan and Chief Justice Warren went on to use the ninth amendment as authority for the right of privacy as "there are additional fundamental rights, protected from governmental infringement which exist alongside those fundamental rights specifically mentioned in the first eight constitutional amendments." Id. at 488.
Justice Harlan found support for privacy in the due process clause of the fourteenth amendment. "The Due Process Clause of the Fourteenth Amendment stands ... on its own bottom." Id. at 500.
Justice White also relied on the fourteenth amendment as the Connecticut statute deprived married couples of "liberty" without due process of law. Id. at 502. 68 Id. at 483.
is the question which will plague the lawyer who has but one significant United States Supreme Court decision on the substantive right of privacy from which to work.
Peripheral but Fundamenial Consitutional Righis
In looking to the California cases the right of privacy as a substantive right has not been applied by the courts. Instead two California cases have cited Griswold for the proposition that broad unnamed peripheral rights exist within the Bill of Rights.
64 This reliance on the reasoning of the court in Griswold appears to be the significance of that case to the California courts although it may be that the proper fact situation has not come before the courts where the right of privacy might be applicable. An examination of the actual California cases will better indicate if these two attacks are applicable to the marijuana possession statute.
A key California case using Griswold as authority is In re Klor.
5
The case involved construction of section 311.2 of the California Penal Code dealing with preparation and distribution of obscene material.
6
The trial court interpreted the statute to mean that the accused was guilty if he prepared the obscene photographs found in his possession or intended to distribute the photographs. The alleged error in the trial court's instruction was allowing the jury to find the accused guilty for mere preparation and possession of the obscene material without the essential intent to distribute it.
6 7 The California Supreme Court in Klor held that this construction given by the judge in his instructions to the jury was not what the legislature intended and would attribute to the statute an unwarranted unconstitutional extension. 68 The court said that "[n]o constitutionally punishable conduct appears in the case of an individual who prepared material for his own use or for such personal satisfaction as its creation affords him."
69 Griswold was cited in support of the court's statement that the judge's instruction would be clearly unconstitutional.
The court's theory seems to be that the purpose of the obscenity statute is to prohibit possession of obscene material with the intent to distribute it. 7 1 This is conduct which is clearly within the legislative power to sanction criminally. 72 On the other hand possession without the necessary intent to distribute the obscene photographs must be distinguished. Mere possession of the photographic material, obscene or not, is conduct so essential to the first amendment's freedom of expression that it lies within a constitutionally protected area and therefore is not subject to criminal sanction.
73
A square decision on the constitutionality of the statute was avoided by the court in Kior. Instead, the statute was construed in such a way as to avoid finding it unconstitutional. 74 Nevertheless it seems that the statement by the court that possession of obscene material for one's own use or satisfaction would be constitutionally protected is as much a part of the holding of the case as the construction of the statute. 75 
Finot v. Pasadena City Board of Education
76 is a well considered case which finds protected personal rights in the periphery of the constitutional amendments using Griswold as authority. 77 In Finot the California Court of Appeal held that a high school teacher could wear a beard without losing his job. 78 This right to wear a beard came within the periphery of the first amendment right of free speech.
9
The wearing of a beard, while not speech, is expression through nonverbal conduct which is brought within the scope of the right of free speech. 0 The court in Finot emphasized this point: It seems to us that the wearing of a beard is a form of expression of an individual's personality and that such a right of expression, although probably not within the literal scope of the First Amendment itself, is as much entitled to its peripheral protection as the personal rights established ... with respect to the right of parents to educate their children as they see fit.81 The wearing of a beard was also held to be a liberty protected by the due process provisions of the state and federal constitutions. The court considered this right to be one of the "constitutionally unnamed but constitutionally protected personal liberties. By a careful reading of the Klor s 4 and Finot 5 cases it is apparent that the California courts are using Griswold as authority for the proposition that fundamental peripheral rights exist within the spe cific amendments of the Bill of Rights. This approach used by the California courts may be the significance of the Griswold decision in the near future. Instead of finding a right of privacy and relying on the holding of Griswold, 86 the reviewing court can rely on the reasoning of Griswold that there are broader constitutional rights than those embodied in the amendments themselves.
8 7 For this approach Griswold v. Connecticut is authority, and indeed very good authority 8 Notwithstanding the persuasiveness of the Griswold decision that peripheral fundamental rights are necessary and present, 8 9 the real problem is to demonstrate that possession of marijuana factually comes within these peripheral rights. By considering the nature of marijuana, the reasons for its use and the conduct punished by the statute (i.e. mere possession), it would seem that possession of marijuana could be brought within a constitutional right.
Possession of marijuana is conduct essential to its use. This type of possession is conduct wholly personal to the user or the possessor since no one else is involved. If possession of obscene literature is protected by the first amendment under the freedom of expression as it was in Klor, 90 it is difficult to distinguish the possession of marijuana factually. Expression through the taking of photographs as was the case in Klor and expression through the use of marijuana are both forms of sensory perception. -It would seem that possession as conduct absolutely necessary to such personal expression should come within the first amendment whether it is obscene material or marijuana which is possessed.
Possession of marijuana might be protected as a fundamental liberty within the due process clause of the fifth or fourteenth amendment. The court in Finot v. Pasadena City Board of Education 91 held that the wearing of a beard was a liberty within the due process clause of the fourteenth amendment as well as conduct which came within freedom of expression guaranteed by the first amendment. 92 ' 94 Just as the court in Finot found that appellant had a right to wear a beard which could not be denied him in the absence of a compelling interest on the part of the state, 95 the user of marijuana who smokes or ingests it might bring himself within the scope of the personal liberties of the due process clause of the fifth or fourteenth amendment by similar reasoning.
96
The Right of Privacy
The right of privacy as a substantive bar to a criminal statute has not been specifically adopted by the California courts in any particular case. In cases where privacy might have been applied, other more historically protected constitutional rights have been relied upon. For example, as has been noted, Klor and Finot relied on the freedom of expression in safeguarding the possession of obscene material and the wearing of a beard. In People v. Woody 9 7 the free exercise of religion was another long protected constitutional right which the court applied to protect the use of peyote by the members of the Native American Church.
In the absence of California cases the right of privacy as a substantive guarantee has only Griswold v. Connecticut to support it. Earlier United States Supreme Court cases have indicated that within the "spirit" of the Constitution privacy has long been recognized. The makers of our Constitution undertook to secure conditions favorable to the pursuit of happiness. They recognized the significance of man's spiritual nature, of his feelings and of his intellect. They knew that only a part of the pain, pleasure and satisfactions of life are to be found in material things. They sought to protect Americans in their beliefs, their thoughts, their emotions and their sensations. They conferred, as against the Government, the right to be let alone-the most comprehensive of rights and the right most valued by civilized men.'
00
The problem raised with respect to the marijuana possession statute and the Griswold decision is the extension of the zone of privacy from the "sacred precincts of marital bedrooms"' 101 to an individual who purposefully induces a mild hallucinatory mental condition through the use of marijuana.
Just as there is now a zone of marital privacy, there are individual zones of privacy which the Court in Griswold went to 93 357 U.S. 116 (1958). 94 great lengths to describe. 0 2 Just as the individual may express himself graphically, 0 3 verbally, 0 4 and physically 0 5 in certain constitutionally protected ways, it can be argued that the individual has a zone of privacy in which he can express himself mentally through the use of marijuana. It may be for spiritual purposes, as was the case in People v. Woody, 0 6 or for the mere enjoyment of the experience. Griswold certainly indicates that a zone of privacy exists with respect to conduct essential to free expression. 0 7 For the reason that expression dealing solely with the mind is the most private form of expression possible, it is submitted that possession of marijuana as a necessary incident to its use is conduct which could be brought within the zone of privacy which exists within the first amendment. With more decisions defining the contours of the right of privacy, the step to possession of marijuana could be made.
Id. at 126 (emphasis added
Certainly the recent cases which have been decided in California such as In re Klor and Finot v. Pasadena City Board of Education might have applied the right of privacy as a constitutional defense. Instead, as noted earlier, 0 8 the cases were decided on the basis of rights found in the periphery of the first amendment. It is not surprising that a court would apply a long protected and more specific right such as the freedom of expression rather than the recently enunciated right of privacy. This was clearly the choice of the court in Finot when it said with respect to the right of privacy:
[T] he unnamed rights retained by the people under the Ninth Amendment generally have received little, if any, specification as such by the United States Supreme Court ....
[W]e deem it unnecessary to decide whether appellant's right to wear a beard while engaged in classroom teaching ... is protected by the Fourth, Fifth and Ninth Amendments to the United States Constitution .... 109 It is evident from Finot and Klor that the California courts are reluctant to apply the right of privacy as the sole constitutional basis for a decision.1 0 It seems that the right of privacy has been and will be treated only as an additional basis for a court's decision until the United States Supreme Court further defines the right of privacy or a case is raised where the California courts have no alternative but to apply or reject it. The California marijuana possession statute may present such a case.
Personal Rights in Conflict with the Police Power of the State
If a court were to find that possession of marijuana for personal use was within one of the constitutional rights raised above, the marijuana possession statute would not be automatically invalidated. In order to hold the statute unconstitutional the court must also find that the state has no valid reason for prohibiting such conduct.,'" Consequently, it is important to examine the general approach of the courts in handling constitutional questions in which personal liberties are limited by state law.
There seems to be a very similar analysis of questions involving state infringements upon personal liberties by both the United States Supreme Court and the California courts. In this section the approach of the California courts to such constitutional questions is examined generally with the specific consideration of the marijuana possession statute raised in a later section. phasis on the state's compelling interest in a case where no state benefit is in issue. The Woody case is an excellent example of the court's refusal to go off on the mere rational relation of the statute to the state's avowed purpose. 20 Instead the court applied the technique of balancing the infringement on the personal liberty against the interest of the state in regulating the individual's conduct.
121
The defendant in Woody was convicted for possession of peyote, 122 but contended that the law conflicted with his use of it as a form of religious expression as a member of the Native American Church. The court, considering the record independently, 123 examined the conflicting interests of the state and the individual and reversed the conviction. 124 For the court Justice Tobriner stated:
We have weighed the competing values represented in this case on the symbolic scale of constitutionality. On the one side we have placed the weight of freedom of religion as protected by the First Amendment; on the other, the weight of the state's "compelling interest." Since the use of peyote incorporates the essence of the religious expression, the first weight is heavy. Yet the use of peyote presents only slight danger to the state and to the enforcement of its laws; the second weight is relatively light. In Griswold the alleged purpose of the Connecticut legislature was to discourage extramarital relations and the statute rationally related to this purpose.- 29 In spite of the rational relationship, the state did not carry the burden of demonstrating that the purpose of the statute was compelling enough to warrant the infringement of the individual right of privacy. 3 0
Even when a compelling interest is shown by the state, a further test must be satisfied. This is the test enumerated in Bagley that there must be no alternative less subversive of constitutional rights available.' 3 ' Under this test even when the state has a "compelling interest" strong enough to outweigh the intrusion into the citizen's rights, outright prohibition is not permitted if there is a suitable alternative.
132
California recognized this rule in Wollam v. City of Palm Springs. 33 In Wollam a city ordinance banning the use of sound trucks was held unconstitutional as it was too broad a criminal sanction.
1 34 The court stated:
An ordinance narrowly drawn may properly reach to the evils which it. seeks to avoid. Instead, here, the ordinance sweeps within its broad ambit the constitutional right to tell a whole story by means of this method of communication. 35 The broad sweep of the Connecticut statute was also a major point in Griswold 3 and Justice Douglas emphasized it in the majority opinion when he said:
[A] "governmental purpose to control or prevent activities constitutionally subject to state regulation may not be achieved by means which sweep unnecessarily broadly and thereby invade the area of protected freedoms."137 Lynch, 226 U.S. 192, 201-02 (1912) the Court said: "[U]nless it clearly appears that the enactment has no substantial relation to a proper purpose, it cannot be said that the limit of legislative power has been transcended. To hold otherwise would be to substitute judicial opinion of expediency for the will of the legislature,-a notion foreign to our constitutional system." See also Mugler v. Kansas, 123 U.S. 205 (1887).
The Connecticut legislature sought to attain its avowed purpose through means which had a "maximum destructive impact" on the rights of an individual. 138 In such a situation narrower means are appropriate to achieve the same ends. 139 Independent Review of ihe Record When constitutional questions have been presented involving personal liberties, the California Supreme Court has relied on its own evaluation of scientific facts and expert testimony by independently reviewing the whole record. 140 This has also been the approach taken in some United States Supreme Court cases.
1 41 The courts review the entire record because a constitutional question involving the "compelling interest" of a state is a mixed question of law and fact.
14 2 Therefore the question before the court is subject to a constitutional judgment in which the lower court's findings are not binding upon the appellate court.
143
A California example of this procedure is People v. Woody where the court looked at the whole record and drew its own inferences from the facts and expert testimony in holding that peyote could not work a permanent deleterious injury on the user.
1 44 This was contrary to the decision of the trial court. The court in Woody said:
The state asserts that the compelling reason for the prohibition of Peyotism lies in its deleterious effects ....
We set forth the reasons why we believe the contentions to be unfounded. 497-98 (1957) , where he said of the Court's determination of an obscenity issue: "I do not understand how the Court can resolve the constitutional problems now before it without making its own independent judgment upon the character of the material upon which these convictions were based." 144 61 Cal. 2d at 722, 394 P.2d at 818, 40 Cal. Rptr. at 74.
The second part of the charge is that the use of marijuana introduces the user into a criminal underworld. If this is so, it is because the use' 62 and possession' 63 of marijuana are illegal. The user is naturally going to be involved with those who supply and sell marijuana. Also marijuana is not addictive as recognized by statute in California'" and by the legal tests of addiction laid down in recent cases. 165 Therefore the user will not be driven to illegal means to acquire it.
Marijuana as a Steppingstone to Addictive Narcotics
The argument that the use of marijuana leads to heroin addiction and addiction to other disabling drugs has been made by California law enforcement agencies and legislative committees. 16 6 Recent official state sources discredit this argument. 1 6 7 In addition one of the leading texts on pharmacology states that marijuana habituation does not lead to the use of heroin. 168 Harm to the User The harmful effects which marijuana might have on the user is one of the most important yet least researched problems. Before considering the physiological effects, if any, which marijuana may have, it is pertinent to examine the immediate psychological effects a person experiences after use. It is for these mental reactions or effects that marijuana is taken. Dr. Joel Fort, a leading authority in the field of drugs, 169 has described these reactions: Marijuana is taken for euphoria, reduction of fatigue, and relief of tension ....
Small to moderate doses also increase appetite, distort the time sense, increase self-confidence and, like alcohol, can relax some inhibitions. average individual has a cocktail before dinner. According to the LaGuardia Report the psychological effects of marijuana are only temporary and:
[N]either the ingestion of marihuana nor the smoking of marihuana cigarettes affects the basic outlook of the individual except in a very few instances and to a very slight degree .... In other words, reactions which are natively alien to the individual cannot be induced by the ingestion or smoking of the drug." 7 Concerning the more serious question of the permanent effects which marijuana may have on the user, there is very little information available. 172 The LaGuardia Report did not find any direct effect on the organs of the body aside from the psychological experiences temporarily induced by marijuana.
73 Dr. Fort is in accord with this view:
[U]nlike alcohol marijuana does not produce, even with prolonged or excessive use, addiction or irreversible physical damage to the body, although dependency or habituation and toxic effects can
It is also significant in considering possible harm to the user to remember that California by statute and case law in 1965 recognized that marijuana itself was not an addictive drug."'
5
Clearly the evidence of the effects of marijuana on the user and society is insufficient and inconclusive. While lawyers and judges may speculate on the medical and sociological effects of marijuana, there does remain the fact that possession of marijuana is a felony in California.'
6 While it would be preferable to have more evidence on the subject, the statute should be considered in the light of those facts presently available. As one of the few legal articles on marijuana has said:
Serious questions as to the soundness of legislative judgment arise when the abusive drinker faces few and minor penalties and a cigarette smoker is prompted and cajoled to incur the risk of fatal or incapacitating disease, while, in contrast, onerous reprisals await the marijuana smoker merely for privately using or having possession or control of the drug."77 Inconclusive facts, ignorance and fear of the effects of marijuana are not proper bases for making possession of marijuana criminal and certainly not for making possession of marijuana a felony. It is submitted that the advocate would have to emphasize the following points in presenting his case:
(1) Possession of marijuana for mere personal use comes within one of the peripheral but fundamental constitutional rights. Finot v. Pasadena City Board of Education and In re Klor are authority for inclusion of possession as conduct essential to a means of expression within the first amendment's periphery. Finot might also be used as authority for calling the right to possess marijuana a constitutional "liberty" within the fourteenth amendment.
185
In order to bring marijuana within a zone of privacy also implicit in the first and other amendments, Griswold v. Connecticut' 8 6 is the proper authority.
(2) Once the possession of marijuana is considered to be a fundamental constitutional right, then the balancing of the state's interest against the infringement of the individual's rights is in issue. (1964) , where Justice Tobriner said: "In a mass society which presses at every point toward conformity, the protection of self-expression, however unique, of the individual and the group becomes ever more important. The varying currents of the subcultures that flow into the mainstream of our national life give it depth and beauty. We preserve a greater value than an ancient tradition when we protect the rights of the Indians who honestly practiced an old religion in using peyote one night at a meeting in a desert hogan. .. Rptr. 800, 814 (1963), where, in an obscenity case, he said: "The quicksilver of creativity will not be solidified by legal pronouncement; it will sometime.T flow into new and sometimes frightening fields. If, indeed, courts try to forbid new and exotic expression, they will surely and fortunately fail." It would seem that such libertarian views could easily encompass the possession and use of marijuana as a means of "self-expression" or "creativity" within the periphery of the first amendment. (3) Although the state has the burden of showing a "compelling interest," the advocate would have to assemble the facts on marijuana and introduce them into the record in order to show a lack of harm to the user and society. It is not necessary to show marijuana is absolutely harmless. A showing of slight harm would be sufficient as then the state's "compelling interest" requirement would not be satisfied when balanced with the individual's fundamental rights. 90 Whether or not an argument such as that set forth in this comment is feasible in light of practical circumstances is left up to the advocate to decide. Considering the injustice the statute creates through felony arrests and convictions and the abridgment of the individual's freedom to experience and to express himself without harm to others, the California marijuana possession statute ought to be declared unconstitutional in its present form.
Addendum
The case of People v. Aguiar' 9 ' was decided by the California Court of Appeal as this-issue went to press. This case held that the equal protection-clause of the fourteenth amendment to the United States Constitution did not invalidate the California marijuana possession statute. In answering appellant's argument that marijuana should be classified in the same way as alcohol and other euphorics, the court first examined the power of the state to legislate against drugs in general. This due process analysis of the court depended upon finding some rational relationship between the statute and the state's promotion of the public health, safety, comfort, and welfare. 9 2 Although it was judicially noticed that respected medical opinion considered that marijuana was neither habit-forming nor harmful, 19 3 the court concluded that as long as there was "some" evidence upon which the statute could be based then the court must uphold the statute. 9 4 This conclusion was qualified with the provision that such a rule so obtains unless the statute invidiously discriminates against any group (the equal protection argument) and unless it does not intrude on specially protected areas enumerated in the Bill of Rights. 195 The discussion of constitutionally protected areas is relevant since if possession of marijuana were within such an area, then more than just "some" evidence upon which the legislature could act would be necessary in order for the statute to be upheld. Indeed under the analysis which has been advanced in this comment, the state would have to show a compelling interest why it should infringe upon the constitutional rights. 96 The court found that it was not up to it to weigh fact-finding studies against each other since only some evidence of marijuana's harm was sufficient to uphold the statute.
197
This statement is not borne out by the California cases where the state's compelling interest has been in issue. Where the state must demonstrate a compelling interest to justify the statute then just such a judicial resolution of the factual issues is required in order to determine the interest of the state. 198 This was clearly the situation in People v. Woody' 9 9 discussed in this comment. The court pointed out that there is no constitutionally protected right to indulge in the use of euphoric drugs. For this proposition a number of United States Supreme Court cases were cited which upheld the state's power to legislate against the possession, use and manufacture of alcoholic beverages. These cases dealt with the right of a citizen to use alcohol within the privileges and immunities clause and the due process clause of the fourteenth amendment. In light of the broad interpretation of personal liberties in the intervening years since the decisions of the cases cited and in light of the subsequent incorporation of much of the Bill of Rights into the fourteenth amendment, it is submitted that these cases are very much in doubt today. It can also be noted that since the alcohol possession cases also deal with infringements on the privileges and immunities of citizens rather than the constitutionally protected areas of the Bill of Rights discussed in this comment, the cases can be distinguished.
The opinion also discussed Griswold v. Connecticut 2 9 ' and In re Klor. 20 2 In noting that the principles of Griswold did not apply to the possession of marijuana, the court restricted itself to the holding of Griswold that only marital privacy was protected. 20 3 In fact the court expressly mentioned that appellant invoked no constitutional principle analogous to marital privacy to protect the right to use euphoric drugs. The court's discussion of Klor was limited to deciding that the case did not hold that the United States Constitution protects all private conduct.
20 6 This is indeed true. As has been suggested in this comment, only conduct essential to freedom of expression is to be protected by the first amendment as construed by Klor. 20 7 The similarity between possession of obscene material for personal gratification and possession of marijuana for personal use has already been discussed in this comment and was not mentioned by the court in its opinion.
Basically the decision of People v. Aguiar 208 holds that the state has a right to legislate against use and possession of marijuana as long as there is some evidence available that it is harmful, provided that no area of constitutional protection is invaded and provided that the equal protection test is met. The purpose of this comment has been to advance the proposition that areas of constitutional protection do exist with respect to possession and use of marijuana thus requiring the state to come forward and show a compelling interest why it can infringe upon these rights. This proposition is still unanswered in California.
Michael 
